EPA’s proposed protocol for correcting or reviewing issues raised in the December 2009
petition 1s provided below.

Protocol for Responding to Issues Related to Permitting

Allegation 1: The petition alleges that the Indiana Department of Environmental
Management (IDEM) has failed to adopt antidegradation implementation rules and
procedures.

The petitioners allege that Indiana was required to establish, under 40 C.F.R. § 131.12,
rules to implement the Indiana antidegradation policy at Ind Admin. Code tit. 327,

r. 2-1-2. Indiana has indicated, the petitioners allege, that it could not implement the
policy because it has no implementation procedures in place; except those covering the
Lake Michigan basin. e
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Response: The Board’s preliminarily-adopted rule addresses discharges inside as well as
outside the Lake: Michigan basin. The draft rule has not been finalized. We will ask the
State for a schedule to: promulgate that rule. EPA will review the rule under Section
303(c)(3) of the Clean Water Act, 33 U.S.C. § 1313(c)3), upon final adoption and
submittal by the State.

EPA reviewed the draft permits for the U.S. Steel facility in Gary and the BP refinery in
Whiting. We did not object to the BP Whiting permit. We objected to the U.S. Steel
permit on the grounds that the State did not explain how certain new or increased limits
satisfied the State’s antidegradation policy. Indiana resolved the objection in 2009.

Allegation 3: The petition alleges that there are shortcomings with Indiana’s draft
antidegradation implementation rule,



Response: The draft rule has not been finalized. EPA has commented on it and the
petitioners can comment on it. We will ask the State for a schedule to promulgate that
rule. EPA will review the rule under Section 303(c)}(3) of the Clean Water Act, 33 U.S.C.
§ 1313(c)3), upon final adoption and submittal by the State,

Allegation 4: The petition alleges that Indiana legislation has limited Indiana’s authority
to implement 40 C.I.R. § 131.12. Specifically, the petition questions: a) the
approvability of the de minimis threshold at Ind. Code § 13-18-3-2(1); b) the
antidegradation review by the Board contemplated by Ind. Code § 13-18-3-2(p); ¢) and
the substantial weight that Ind. Code § 13-18-3-2(t) gives to discharge socioeconomic
importance determinations by other governmental agencies.
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challenge the de m1n1mls excep on:itself. The courts have accepted a de minimis
exception for antidegradation revi Id. at 484; Ohio Valley Environmental Coalition v.
Horinko, 279 F. Supp. 2d 732, 769 (S’ W. Va. 2003). Rather, the petition questions the
approvability of the rule proposed for implementing the statutory exception.

The draft rule has notbeen finalized. EPA has commented on it and the petitioners can
comment on it. We will ask the State for a schedule to promulgate that rule. EPA will
review the rule under Section 303 (c)(3) of the Clean Water Act, 33 U.S.C. § 1313(¢c)3),
upon final adoption and submittal by the State.

b. The petition objects that Ind. Code § 13-18-3-2(p) exempts activities covered
by a general permit from undergoing an additional antidegradation review,
after the antidegradation review of the rules authorizing general permits; and
questions the content of the rule review and the assurances it can provide with
respect to individual discharges.



Response: Indiana amended Ind. Code § 13-18-3-2(p) in 2011 (see P.L. 81-2011, Sec. 1).
The text now reads as follows:

This subsection applies to all surface waters of the state. The department
shall complete an antidegradation review of all NPDES general permits.
The department may modify the general permits for purposes of
antidegradation compliance. After an antidegradation review of a permit is
conducted under this subsection, activities covered by an NPDES general
permit are not required to undergo an additional antidegradation review,
An NPDES general permit may not be used to authorize a discharge into
an outstanding national resource water or an outstandmg state resource
water, except that a short term, temporary storm water discharge to an
outstanding national resource water or to an: outstandxng stafe resource
water may be permitted under an NPDES general permit if the
commissioner determines that the discharge will not 51gmﬁcantly lower
the water quality downstream of the discharge.

By letter dated April 8, 2010, IDEM provided a plan through which Indiana is moving
administration of its NPDES general permits program from the Indiana Water Pollution
Control Board to IDEM. Consis! ith the plan, Indiana enacted 2011 Ind."Acts 81, and
in October 2010, IDEM asked for mment on amendments to the general permit
program rules in Ind. Admin. Code'tit; 32 . The plan provides that IDEM will draft
new general permits for the discharge ca s presently addressed by the permits-by-
rule in Ind. Admin. Code tit. 327, r. 157 (The St ‘elect to use individual permits
rather than a general permit to authorize’ rges from a particular category for which a
general permit-by-rule now exists.) EPA W1_ eview Ind. Code § 13-18-3-2(p). EPA will
review each general permit that IDEM develops To the extent that any such general
permit would authorize a new or increased dlscharge to a body of water the quality of
which; Bettenthan water quality standards, EPA will evaluate whether the permit
Satlsﬁes Indiana’s aIlt egradation policy at Ind. Admin, Code tit. 327, r. 2-1-2.
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Response: Giving to determinations by other governmental entities does not
prevent IDEM from makmg its own determination.

Allegation 5: The petition questions the approval of permits in impaired watersheds, the
lack of a ban on phosphorous fertilizers, and the designation of releases from
concentrated animal feeding operations (CAFOs) as spills rather than discharges.

Response: Ind. Admin. Code tit. 327, r. 5-2-10(a)(4) provides that each NPDES permit
shall provide for and ensure compliance with water quality standard based and other
more stringent requirements, including those permit conditions necessary to achieve



water quality standards established by the water pollution control board or by EPA in
accordance with Sections 118 and 303 of the CWA. In addition, Ind. Admin. Code tit.
327, r. 5-2-7(f) provides that no permit may be issued to a new source or a new
discharger if the discharge from the construction or operation of the facility will cause or
contribute to the violation of water quality standards in the receiving waters, unless:

(1) The commissioner has conducted a pollutant load allocation analysis for the
pertinent segment of the receiving stream which will result in compliance with
applicable water quality standards;

(2) Sufficient pollutant load allocations remain to accommodate the proposed
discharge and the permit contains effluent limitations consistent with the
remaining allocations.
(3) The commissioner has imposed schedules for compliance with the pollutant
load allocation upon all existing d1schargers into the" segment
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Allegation 6: The pet1t1'on alleges that IDEM routinely issues discharge permits that are
likely to degrade water quality. It alleges that IDEM has issued permits without
appropriate consideration of the need for antidegradation and/or full satisfaction of public
participation provisions, citing the City of Jetferson, the City of Austin, and the Town of
McCordsville WWTP permits. The petition also alleges that IDEM issues general permits
without regard to the impairment status of the watershed where the permitted operations
are situated.



Response: With respect to public participation, 40 C.F.R. § 131.12(a)(1) requires
satisfaction of the public participation provisions of the State’s continuing planning
process. The Petition does not cite to Indiana public participation provisions that the
petitioners feel are not being met.

EPA will review application of the Indiana antidegradation policy to the Jefferson,
Austin, and McCordsville permits. We have reviewed or plan to review application of the

policy to the 13 individual permits mentioned above, as well as the general permits that
IDEM plans to draft.

Allegation 7: The Petition alleges that Indiana’s general permits-by-rule allow
discharges without providing an analysis of how the permits meet the antidegradation
policy.

Response: This allegation echoes the allegatlof at‘6 that the antidegradation analysis is
conducted at the point when the general pet -by-rule are issued and not when a source
is authorized under the permit-by-rule.

Under the April 2010 plan, IDEM will draft new- ge permits for the discharge
categories presently addressed by the permits-by-rile in‘Ind. Admin. Code tit. 327, 1. 15.
EPA will review each general permit that IDEM develops. To the extent that any such
general permit would authorize a new or increased discharge to a body of water the
quality of which is better than water quality standards, EPA" wﬂl evaluate whether the
permit satisfies Indiana’s antidegradation policy at Ind. Admin: Code tit. 327, r. 2-1-2.

Allegation 8: The Petition questions the appropriateness of allowing general permits by
rule for coal mines.

Allegation 9: The Petition tions the adequacy of the public comment period for
general permits. S"“_:CLﬁcally, the petitioners appear to focus on a desire for public notice
and comment when a'fac 111t'y' secks coverage under a general permit and not simply when
the general permit is isstied.

Response: As discussed above, the State is in the process of changing the way it issues
general permits. With respect to public comment, 40 C.I'.R. § 123.25 requires
administration in conformance with, inter alta, 40 C.F.R. §§ 122.28 and 124.10(b). Under
40 C.F.R. § 124.10(b), the State must allow 30 days for public comment when it prepares
a draft permit. The petition cites to the period allowed for comment on the application of
a general permit to the particular facility, however, instead of the initial comment period
allowed at the time of promulgation of the general permits-by-rule. With general permits,



public comment takes place at the time the general permit is issued. Except for general
permits issued to CAFOs (see 40 C.F.R. § 122.23(h)), public participation does not occur
at the time a particular facility is authorized to discharge under that permit. For discharge
categories other than CAFOs, federal regulations do not require a State to hold a public
comment period at the time a facility submits a Notice of Intent to participate in the
general permit. Moreover, 40 C.F.R. § 122.28 allows certain entities to be authorized to
discharge under a general permit without submitting a Notice of Intent.

Allegation 10: The petition alleges that Indiana’s permits-by-rule constitute repeated
issuance of NPDES permits that do not conform to the requirements of the Act, citing the
term of those permits beyond five years.
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